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- The MAILING DATE of this communication app ars on the cover she t with the correspondence address - . 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH (S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). in no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1)13 Responsive to communication(s) filed on 12 September 2003 . 
2a)S This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) E3 Claim(s) 2-16 is/are pending in the application. 

4a) Of the above claim(s) 13-16 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) S Claim(s) 2-12 is/are rejected. 

7) Q Claim(s) ■ is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
Priority under 35 U.S.C. §§ 1 1 9 and 1 20 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (f). 

a)DAII b)D Some*c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

13) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 119(e) (to a provisional application) 

since a specific reference was included in the first sentence of the specification or in an Application Data Sheet. 
37 CFR 1.78. 

a) □ The translation of the foreign language provisional application has been received. 

14) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 since a specific 

reference was included in the first sentence of the specification or in an Application Data Sheet. 37 CFR 1 .78. 


Attachment(s) 

1 ) □ Notice of References Cited (PTO-892) 

2) L~H Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) H] Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 


4) dl Interview Summary (PTO-413) Paper No(s). 

5) CD Notice of Informal Patent Application (PTO-152) 

6) □ Other: 
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DETAILED ACTION 

Election/Restrictions 

Newly submitted claims 13-16 are directed to an invention that is independent or distinct 
from the invention originally claimed for tke following reasons: 

I. Claims 2-12, drawn to a toothbrusli, classified in class 015, subclass 167.1. 

II. Claims 13-16, drawn to a method of brushing, classified in class 433, subclass 

216. 

The inventions are distinct, each from the other because of the following reasons: 

Inventions Group I and Group II are related as product and process of use. The 
inventions can be shown to be distinct if either or both of the following can be shown: (1) the 
process for using the product as claimed can be practiced with another materially different 
product or (2) the product as claimed can- be used in a materially different process of using that 
product (MPEP § 806.05(h)). In the instant case, the process as is claimed can be used with a 
materially different product, such as one that does not employ a handle. - 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for prosecution 
on the merits. Accordingly, claims 13-16 are withdrawn from consideration as being directed to 
a non-elected invention. See 37 CFR 1.142(b) and MPEP § 821.03. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 thatf orm 
the basis for the rejections under this section made in this Office action: 

A person shall he entitled to a patent unless — 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 8-12 are rejected under 35 U.S.C. 102(b) as being anticipated by Brice (U.S. 
patent 5,499,421). 

The patent to Brice discloses the invention as is claimed. Note figure 10 which sh ows a 
toothbrush including an elongated handle (6l) shaped to be grasped by a user, a first and second 
neck (64L,64R) extending from an end of the handle and said necks supporting first and second 
bristle supports or head (66,67) at distal ends thereof. A plurality of first and second bristles 
extend from the respective heads. Said first and second bristles extend in the same direction and 
are substantially parallel to one another. 

The' 'wherein" phrases at the end of claims 9-12 do not appear to define any structure not 
shown or suggested by the Brice patent. The first and second plurality of bristles of the Brice 
patent will have a stiffness and the first and second necks will have a resiliency, flexibility and 
bending resistance as is claimed. Defining that the resiliency, flexibility and bending resistance 
are set depending upon both brushing force and stiffness of bristles such that the toothbrush 
adapts to a dento- gingival junction and all other changing surfaces does not define any 
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particular structure or structural relationships not set forth by tbe Brice patent. Suck only 
relates to tbe desired functionality of the toothbrush. 

Further, since the patent to Brice discloses all of the structure claimed, it appears it will 
inherently function as is claimed. Why would the toothbrush of Brice not adapt as is claimed? 
What is the physical difference between the toothbrush disclosed in the patent and that which is 
claimed?. While features of an apparatus may be recited either structurally or functionally, claims 
directed to an apparatus must be distinguished from the prior art in terms of structure rather 
than function. (In re Sckreiher, 128 F.3d 1473,1477-78,44 USPQ2d 1429,1431-32 (Fed. 
Cir. 1997)). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
. obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained tkough tke invention is not identically disclosed or described as set fortb in 
section 102 of tbis title, if tbe differences between tke subject matter sougkt to be patented and tbe prior art are 
sucb tkat tbe subject matter as a wbole would bave been obvious at tbe time tbe invention was made to a person 
baving ordinary skill in tbe art to wbicb said subject matter pertains. Patentabikty sball not be negatived by tbe 
manner in wkick tke invention was made. 

Claims 2-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over Brice (U.S. 
patent 5,499,421) in view of Lamond et al (U.S. patent 5,875,510). 
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Trie patent to Brice discloses all of tne above recited subject matter witk the exception of 
trie kandle Laving an oval-skaped cavity therein with an oval-shaped resilient thumb contact 
inserted therein. 

The patent to Lamond discloses a toothbrush (fig. 1) including a handle (4) with an oval- 
shaped cavity (24) therein and an oval-shaped resilient pad (20) inserted into said cavity. 
Resilient pads, as disclosed by Lamond, are known to he provided with toothbrush handles to 
increase tke grip of tke user. 

It would kave keen obvious to one of skill in tke art to provide tke kandle of Brice witk a 
cavity and a resilient pad tkerein, as clearly suggested by Lamond, to increase tke grip of tke user 
of suck tootkbrusk. 

Response to Arguments 

Applicant's arguments filed 12 September 2003 have been fully considered but are not 
persuasive. Applicant argues tkat tke "wkerein" pkrase at tke end of claim 10 recites features of 
tke claimed necks and , as suck, furtker defines tke claimed tootkkrusk. As set fortk akove, tke 
"wkerein" pkrases at tke ends of tke claims, wkile setting fortk tkat tke kristles kave a stiffness 
and tkat tke necks kave a resiliency, flexikility and kending resistance, do not define any 
particular structure or structural relationskips not disclosed or inkerently met ky tke '421 patent. 
Wkile features of an apparatus may be recited eitker structurally or functionally, claims directed 
to an apparatus must be distinguisked from tke prior art in terms of structure ratker than 
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function. {In re Sckreiber, 128 F.3d 1473,1477-78,44 USPQ2d 1429,1431-32 (Fed. Cir. 
1997)). Applicant appears to ke claiming tkat trie necks are set depending on tke krusking force 
and stiffness of tke kristles suck tkat tke tootkbrusk adapts to a dento-gingival junction and all 
otker ckanging surfaces. Tkis does not define any particular relationskip. Merely claiming tkat 
various components of tke tootkkrusk are designed, one part keing "set" witk respect to anotker 
part, to krusk well does not appear to distinguisk from tke '421 patent. Applicant cannot define 
over tke disclosed equivalent structure of tke '421 patent ky mere desired functioning, especially 
wken.suck functioning is reasonably expected to ke perform by tke '421 tootkkrusk. Furtker, . 
since tke '421 patent discloses all tke structure tkat is claimed, it skould inkerently function or 
be "set" as is claimed. Wky would tke '421 tootkkrusk not perform or ke "set" as is claimed? 

Additionally, applicant's attention is particularly directed to column 3, lines 29-35 of tke 
Brice "421 patent. Tkere it is disclosed tkat ". . .wkile conventional tootkkruskes merely skim 
over tke inter-dental regions, tke twin keads of tke present invention results in a purposeful 
stopping/pausing action, allowing tke user to experience a momentary "fixing" or adaptation of 
tke krusking kead on tke individual tootk and tke respective gum areas encountered tkerein 
witkout excessive concentrated pressure to a singular region". Tkus, it appears tke tootkbrusk of 
tke '421 patent will adapt to dento-gingival junctions as is claimed. 

Applicant argues tkat tke "wkerein" pkrase at tke end of claim 10 makes tke tootkkrusk a 
special tootkkrusk. Suck is not persuasive. Wkat are tke special structural differences tkat make 
tke tootkbrusk special? Merely setting fortk tkat tke tootkkrusk adapts to a junction and otker 
surfaces does not set fortk any special structure. 
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Applicant's reference to a macnine tkat, if "programmed in a certain new and unobvious 
way, it is pkysically different from tke macnine witkout tkat program" is noted but not persuasive. 
Note tkat applicant kas not set fortk a certain way in wkick tke relationskips of components in 
tke claims are different from tke disclosed brusk of tke '421 patent. 

Tke above statements are equally applicable to appkcant's argument against tke rejection 

of claim 11 by Brice '421. 

It is noted tkat no particular argument is made witk respect to tke Brice/Lamond 103 

rejection of claims 2-7. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of tke extension of time 
policy as set fortk in 37 CFR 1.136(a). 

A skortened statutory period for reply to tkis final action is set to expire THREE 
MONTHS from tke mailing date of tkis action. In tke event a first reply is filed witkin TWO 
MONTHS of tke mailing date of tkis final action and tke advisory action is not mailed until 
after tke end of tke THREE-MONTH skortened statutory period, tken tke skortened statutory 
period will expire on tke date tke advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from tke mailing date of tke advisory action. In no event, 
kowever, will tke statutory period for reply expire later tkan SIX MONTHS from tke mailing 
date of tkis final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Gary K Graham whose telephone number is 703-308-1270. The 
examiner can normally be reached on Tuesday to Friday (6:30-4:00). Pi ease note that the 
Examiner's telephone number will he changing on 17 December 2003 to 571-272-1274. 

if attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Robert Warden can be reached on 703-308-2920. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9310. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
sno uld be directed to the receptionist whose telephone number is 703-308-0661. 



Gary K Graham 
Primary Examiner 
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20 November 2003 

GKG 


